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Abstract

It is submitted that monetary compensation under POCSO Act should be seen in context of
State’s constitutional obligation towards violation of fundamental rights. Relying upon the
compensatory principle enunciated in Rudul Sah and Nilabati Behera cases, there is an
undisputed doctrinal continuum between custodial violation and sexual abuse of children
wherein a similar principle holds true that when State does not protect an individual under its
charge, then State owes a constitutional obligation of providing compensation distinct from
criminal punishment of the perpetrator. Reading the Section 33(8) and Rule 9 of the POCSO
Rules, 2020 in light of above constitutional principle, it is submitted that monetary
compensation is but one part of restoration, which comprises medical aid, psychological
rehabilitation and protection from re-traumatization during trial.
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1. INTRODUCTION

From the early 1980s onwards, the jurisprudence on Article 21's
protection of life and personal liberty has evolved to include the
position that in case the state fails to protect a person in its care
and custody, there arises an independent obligation on its part
to make good its loss, regardless of any criminal liability
against the person concerned.! The evolution of this
jurisprudence was first made possible by the fact that there were
several cases of illegal detention. The Supreme Court, in the
case of Rudul Sah, observed that an application made under
Article 32 could also result in compensation for the violation of
individual's personal liberty, rather than simply declaring the
act unlawful.> Ten years later, the Supreme Court further
elaborated upon this doctrine in Nilabati Behera, wherein it
stated that the doctrine of public law compensation was based
on the doctrine of strict liability emanating from the
infringement of a right granted by the Constitution. The State
could not escape liability merely by blaming the conduct of its
errant officials.’ The Court made no mistake about the fact that
the compensatory remedy is a stand-alone remedy independent
of, and separate from, any remedy that the victim can seek
through the private law remedy of tort.

This paper looks at the question as to whether the same
doctrine, which has been evolved on the basis of causes related
to custodial deaths and illegal detention, provides the proper
constitutional foundation for the provisions regarding
compensation and rehabilitation in the Protection of Children
from Sexual Offences Act, 2012. This is not just a theoretical
question. If the compensation given to the child victim of the
sexual offence is properly seen to be an element of the Article
21 remedy provided by the Supreme Court in Rudul Sah and
Nilabati Behera case and subsequently extended to include
harm suffered due to the failure of the State to protect the
person, then Section 33(8) of the Protection of Children from
Sexual Offences Act, 2012 and Rule 9 of the POCSO Rules,
2020 do not make up a self-sufficient statutory regime
dependent solely on the legislative choice.* This interpretation
is also supported by the Statement of Objects and Reasons for
the POCSO Act, which states that the provision for
compensation and rehabilitation for children is in accordance
with the responsibility of the state to safeguard the best interest
of the child.?

2. FROM RETRIBUTION TO RESTORATION:
CONCEPTUAL FOUNDATIONS

! The Constitution of India, 1950, art. 21.

2 Rudul Sah v. State of Bihar, (1983) 4 SCC 141, para
10.

3 Nilabati Behera v. State of Orissa, (1993) 2 SCC
746, para 17.

4 D.K. Basu v. State of West Bengal, (1997) 1 SCC
416, para 54.

5 The Protection of Children from Sexual Offences
Act, 2012 (Act No. 32 of 2012), Statement of Objects
and Reasons, para 3.

In the conventional approach of criminal law, the emphasis is
mainly on the offender and whether he/she is guilty and what
kind of punishment is appropriate for him/her. However,
restorative justice theory is concerned more with the victim, not
only with what is deserved by the offender but also with what
the victim needs to be restored after the offence committed
against him/her.® In the early analysis of this change put forth
by Barnett, he argues that a criminal justice process that centers
itself on the offense owed by the offender to the State and not to
the victim is actually putting things back to front in terms of
what a victim-centered approach requires.” This is demonstrated
in the United Nations Declaration of Basic Principles of Justice
for Victims of Crime and Abuse of Power, which encourages
member states to offer basic material, medical, psychological
and social services to victims in order to ensure their well-being
without considering prosecution of the offender as the
precondition for such service provision.® Restorative justice
does not challenge the legitimacy of punishment per se, but
challenges the idea that punishment alone satisfies the duty of
the state to the victim. This becomes particularly relevant where
the victim of the crime is a child, whose developmental and
supportive needs will continue after the imposition of the
punishment. Thus, the difference is not a mere academic one; it
has immediate implications for the child’s recovery and very
survival.

Where the crime committed against the child involves sexual
abuse, the difference takes on added relevance because the
harm done by the act of abuse goes much further than the
perpetration of the act itself. These might include physical
injuries, psychological trauma, interference with education,
stigma within the family and community environment, and
sometimes even death of a guardian who is also the abuser.
Therefore, an approach to punishment that focuses on
measuring the adequacy of the legal response based on how
severe the punishment is that is imposed on the offender runs
the risk of neglecting the ongoing needs of the child. An
approach that emphasizes the needs of the child as part of the
legal response constitutes the theoretical framework within
which this paper examines Sections 33(8) and Rule 9 of the
POCSO Rules. In light of this theoretical framework, Sections
33(8) and Rule 9 should be viewed as independent means of
restoration that must be measured on the basis of the child’s
needs.

3. THE CONSTITUTIONAL BASIS OF STATE
RESPONSIBILITY

The Section 33(8) of the Act gives the Special Court the power
to make an order for compensation for any trauma either

¢ Howard Zehr, Changing Lenses: A New Focus for
Crime and Justice 181 (Herald Press, Scottdale, 3rd
edn., 2005).

7 Randy E. Barnett, "Restitution: A New Paradigm of
Criminal Justice", 87(2) Ethics 279, 281 (1977).

8 United Nations Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power, GA
Res. 40/34 (1985), cl. 8.
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physical or psychological suffered, as well as the immediate
rehabilitation of the child. Rule 9 creates the process of interim
compensation at the start of the trial and compensation
irrespective of the result of the trial.” Rule 5 mandates that any
child appearing in a Special Court or presented for examination
is to be provided with medical aid and assistance without any
further procedural formality. Rule 6 lays down the procedure to
conduct the medical examination of the child and highlights the
need that the process not cause any more trauma to the child
and, as far as possible, be done by a lady doctor. In this way,
Rule 5 and Rule 6 provide for an expansion of the notion of
restoration in terms of how the State itself deals with the child
through its institutions in a case.

A definition of the child in need of care and protection under
the Juvenile Justice Act can offer an alternate institutional
means of achieving restoration when there is involvement of a
family member in POCSO cases.!'* The objects and reasons for
the enactment make these three measures fall under one overall
object, which is in the interest of the child and the well-being of
the child, and not as three different schemes with different
reasons.

The jurisprudence on compensation in constitutional law gives
the wider context for the interpretation of these measures. The
willingness of the Supreme Court to grant compensation even
under Article 32, in cases where the State has been unable to
protect a person falling under its jurisdiction, is not limited to
custodial cases only. In the Vishaka case, the Court interpreted
a positive duty of the State towards women, under Article 21, to
provide them protection against workplace sexual harassment,
and held that the nonexistence of any law on the subject would
not be able to absolve the State from this obligation.!! This
reasoning by the Court has been based on the constitutional
principles of equality between sexes and individual liberty
because there was no statute on the subject at that time.
Similarly, M.C. Mehta accepts that the constitutional obligation
of the State to protect citizens can be used as a basis for
granting compensation even without referring to a specific
method of compensation under any statute, particularly when
the traditional torts law does not serve the purpose.'?
Considered as a whole, however, these judgments identify a
principle that goes well beyond the circumstances of the
custodial death from which it developed, namely that where the
State has a constitutional responsibility to protect an individual
against a particular type of danger and fails in that
responsibility either by its own acts or failing to prevent such
danger when it has the power and responsibility to do so, then
compensation is not an act of legislative grace; it is a
constitutional right, to be defined and regulated but not created

° The Protection of Children from Sexual Offences
Rules, 2020, r. 9.

10 The Juvenile Justice (Care and Protection of
Children) Act, 2015 (Act No. 2 0f 2016), s. 2(14).

' Vishaka v. State of Rajasthan, (1997) 6 SCC 241,
para 16.

12 M.C. Mehta v. Union of India, (1987) 1 SCC 395,
para 31.

by legislation. The acknowledgment by Nilabati Behera that
public law remedies for compensation coexist with private law
solutions reinforces this interpretation of Section 33(8), which
identifies a legislative way of discharging a prior constitutional
duty. Similarly important is the use of the compensatory
doctrine to custodial torture in D.K. Basu. The idea that
monetary compensation might be the only way to provide relief
to the deceased person’s family members through judicial
intervention, especially when the victim was the main source of
income for the family, confirms the rehabilitative nature of
compensation instead of being purely compensatory, which this
paper insists should be followed by Section 33(8). In addition,
Common Cause confirms that compensation should be made
according to the severity and impact of the act on the victim.
This is very close to the considerations of trauma and
rehabilitation that the rule calls for in the determination of the
relief measure for the child.'

4. THE STATUTORY MACHINERY OF RESTORATION
This is the constitutional setting within which the interpretation
by the judiciary of Section 33(8) that made it not just
discretionary but more of a quasi-duty has to be looked at. In
the case of Ankush Shivaji Gaikwad, it was held that failure to
take into account the question of compensation and failing to
give reasons for denying the same amounts to an erroneous
decision, as the power has to be used for a particular objective
and it cannot be ignored.'* It is pertinent to point out that the
Supreme Court’s further elaboration on the independent nature
of compensatory jurisdiction vis-a-vis the process of sentencing
bears close resemblance to the distinction made in Nilabati
Behera between the compensation under public law and the
damages under private law. The suo motu exercise by the court
regarding the alarming rise in the number of child rape cases
clearly indicates the impact of the aforementioned concept on
institutions. It is noteworthy that in 2021, the Supreme Court
instructed the Ministry of Women and Child Development to
facilitate the establishment of a special scheme for
compensating the victims of POCSO, considering the
inadequacy of the existing measures for compensating them. '3

The Rule 9 clearly gives statutory effect to the constitutional
precept defended in this paper by helping to separate damages
from the outcome of tortious litigation. Because refunds will be
available upon registration of the first information report, at the
same time final damages remain payable even where the
accused is acquitted, released, or not traced, the child's right
operates independently of the prosecution's ability to prove
guilt beyond a reasonable doubt.'® The very notion of such

13 Common Cause v. Union of India, (1999) 6 SCC
667, para 20.

4 Ankush Shivaji Gaikwad v. State of Maharashtra,
(2013) 6 SCC 770, para 46.

15 In Re: Alarming Rise in the Number of Reported
Child Rape Incidents, Suo Motu Writ Petition (Crl.)
No. 1 0of 2019, order dated 6 March 2021.

16 The Protection of Children from Sexual Offences
Rules, 2020, r. 9(1) and (2).
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independence is inherently embedded within the fact that it is
based upon the identification of the basis of the obligation as
being the lack of protection on the part of the State, and not on
the prior determination of the guilt of the accused. As expressed
by the Calcutta High Court in the case of X v. State of West
Bengal, “compensation would be reparation for the failure on
the part of the State to discharge its sovereign function of

protection”.!”

5. REHABILITATION BEYOND COMPENSATION

A restorative reading of the POCSO act cannot just include
monetary compensation since there are other types of
compensation that are already envisaged under the law itself.
Rule 4 provides that a person should be made available to
support the child right from the initial stage of the investigation,
in order for the child and family to comprehend the procedure
and its progress, and also ensure that the child is not
revictimized by the system meant to protect her/him.'® Form A
that should be given to the child by either the support person or
the investigating officer makes sure that the child is aware of
his/her rights in a simple manner. The High Court of Karnataka
has made it very clear that the rights of the child are legally
enforceable and not advisory directions to be followed by the
authorities as per their own will. Form A has also been
interpreted by the High Court in such a way that denying the
child a support person in itself becomes a cognizable violation
of the State’s obligation towards him/her."®

The provision in The Rules that requires examination of the
child without subjecting him or her to additional trauma, with
the presence of a trusted adult, and wherever possible by a
female doctor, is an important element of restoration which
avoids repetition of the same trauma in the very process of
investigating and prosecuting the case.?’ It was stated in Sakshi
that the Supreme Court recognized the fact that putting a child
through the testifying process of an open court, with the
presence of the accused, might also lead to secondary
victimization. It is this understanding that makes it possible to
view these measures of protection as crucial elements of the
restorative obligation discussed in this paper.?! These protective
measures are enshrined under Sections 36 and 37, whereby the
testimony of the child is to be taken in the absence of the
accused person, and the in-camera hearing being the norm. In
addition, Section 38 further strengthens these protective
measures by making use of the recorded statement procedure as
provided for under Section 164(5A) of the Code of Criminal

17 X v. State of West Bengal, 2022 SCC OnLine Cal
2521, para 11.

'8 The Protection of Children from Sexual Offences
Rules, 2020, r. 4(1) and (2).

19 We the Women of India v. Union of India, 2023
SCC OnLine Kar 1256, para 8.

20 The Protection of Children from Sexual Offences
Rules, 2020, r. 6(1) and (5).

21 Sakshi v. Union of India, (2004) 5 SCC 518, para
32.

Procedure. These protective measures go hand-in-hand with the
compensatory measures under Section 33(8) of the Act?2.

6. THE UNREALISED PROMISE: GAPS BETWEEN
DOCTRINE AND DELIVERY

The doctrine put forth in this paper seems to have outpaced the
administrative process, as is evident from the data collected.
The empirical study conducted by Ahmed & Baruah indicates
that the amounts paid to the children as victims still vary
considerably between different States and even fall short of the
amounts given to adults who have been victims of similar
offenses.”> However, the results from iProbono’s case-study
analysis indicate that in most cases, interim compensation
payments have been made after delays that exceed the thirty-
day period set out in the Rules, making for a clear discrepancy
between legal theory and practice.?

As far as the institutional approach to the process of restoration
is concerned, there appear to be similar challenges here. The
Juvenile Justice Act includes not only institutional care but also
non-institutional care that can be especially important in the
cases where the offender is a parent or a guardian and the child
requires alternative care either during the process or after the
proceedings have taken place. Nevertheless, all those
approaches require child care institutions which vary from
district to district. Those differences cannot be covered by the
approach suggested in this paper alone because of the simple
fact that it requires proper financing.? It is especially important
that the aspect of psychological rehabilitation under restoration
is influenced by the above variability since, contrary to the one-
time payment of money, psychological help is a long-term
process requiring skilled counsellors and proper care during the
process of the trial, which can last for several years. The
compensation-oriented understanding of Section 33(8), as
indicated by this paper, ignores this significant need. The
necessity of carrying out the regular inspection of these
institutions is stipulated by the recognition by the law of the
fact that the effectiveness of such a type of care will not be high
without some means of protecting the institution from
becoming the source of abuse.

Jurisprudence of the Supreme Court about the institutional care
of vulnerable children, who first emerged in the context of
children of prostitutes and later expanded to other cases,
pointed to this very problem. Such an institution set up for
protection can become the source of the harm it was supposed

22 The Code of Criminal Procedure, 1973, s. 164(5A),
as applied to POCSO proceedings by s. 38 of the Act.
2 Punam Ahmed and Aparajita Baruah, "Reviewing
the Adequacy of Victim Compensation Under the
POCSO Act, 2012 and Rules, 2020", 11(17s)
International Journal of Environmental Sciences 1701,
1706 (2025).

24 iProbono India, "Delays in Interim Compensation
and Its Impact on Children", Case Study Report, 2022.
25 The Juvenile Justice (Care and Protection of
Children) Act, 2015, s. 39(1).
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to protect from.”® In a similar situation regarding the
observation homes for children, where Sheela Barse’s
observation regarding judicial supervision being an integral part
of custodial responsibility assumed by the State cannot be
overlooked in the rehabilitation process laid down under the
POCSO Act, the same stands true.?’

7. TOWARDS A RESTORATIVE CONSTITUTIONAL
DOCTRINE

The argument of this paper is that the compensation and
rehabilitation structure provided in the POCSO Act cannot be
considered as a separate statutory provision but rather as an
expression of a constitutional obligation. Such an obligation can
be derived from the case of Rudul Sah, where the Supreme
Court held that Article 21 may provide for a direct remedy for
compensation, and Nilabati Behera, which held that this
compensation is based on strict liability of the State for failing
to fulfill its protective duties and not on proving the personal
fault of the specific officer. Further development of the idea
was made in the case of D.K. Basu, which applied the doctrine
of compensation to the family members of the individual who
had suffered from the custodial abuse and described financial
compensation as a form of relief for an injury that cannot be
undone regardless of any criminal conviction of the perpetrator.
Such a precedent is quite relevant in the case of a minor being
abused since both cases involve the same problem.

This constitutional interpretation also resolves an ambiguity
that arises on account of Section 33(8) if read by itself. In
Ankush Shivaji Gaikwad, the discretionary power under a
similar compensation clause is shown not to be unfettered but to
be circumscribed by the intent of the statutory power. If this
intent was based on a constitutional duty, Section 33(8) cannot
then reasonably be construed to have the compensation of a
child as conditional upon the prosecution's success in securing
the conviction of the accused. An institutional intervention from
the Supreme Court further bolsters such an interpretation. The
formulation of a special national program came about on
account of the inadequacy of the available measures for dealing
with a matter of constitutional significance. Such an initiative
goes beyond a mere statutory interpretation but is a course of
action already being undertaken by the Supreme Court itself.

A brief comparative angle to this point also buttresses the above
position. Legal systems which have moved towards a
restorative model of dealing with child victims, either through
statutory schemes of child compensation or specialist Child
Advocacy Centres that bring together medical, psychological
and legal help for the children in one institutional setup,
invariably have one common institutional feature which is not
adequately developed in India: an identifiable body that is
responsible for the child's overall restoration. In the Indian
scenario, on the other hand, there are several institutions which
divide up the responsibilities of restoration, with one institution

26 Gaurav Jain v. Union of India, (1997) 8 SCC 114,
para 13.

27 Sheela Barse v. Union of India, (1986) 3 SCC 596,
para 9.

deciding on the compensation, another making arrangements
for the care of the child, and yet another providing
psychological help if available. The significance of taking
restoration as a constitutional right as against treating it as a
statutory benefit has three implications. First, the State's
schemes that try to narrow down the scope of eligibility for
compensation under POCSO beyond the constitutional
entitlement enshrined in Rule 9 need to be squarely rejected by
the courts. It would be unconstitutional for a state scheme to
curtail the constitutional right that has been recognised even by
Parliament's subordinate legislation.?

Secondly, the compensation awarded needs to be guided by the
specific rehabilitative needs of the child, in keeping with the
approach taken in Common Cause and D.K. Basu in terms of
compensation awarded under the constitution. This should not
be awarded based on the slabs that have been rigidly copied
from a compensation scheme that applies to an entirely
different class of beneficiaries. The empirical evidence
provided by Ahmed and Baruah regarding differences in the
amount of compensation awarded further supports this position.
Thirdly, procedural measures to avoid re-victimisation, such as
having a support person, conducting medical examination, and
taking testimony, need to get the same level of importance as
the monetary relief awarded.

8. CONCLUSION

The constitutional right to restoration discussed in this paper
arises out of Rudul Sah's identification that there exists the
possibility of a constitutional remedy under Article 21 and
evolves through Nilabati Behera and D.K. Basu, through which
the remedial constitutional scheme was interpreted in terms of
the doctrine of strict liability of the State in failing to protect.
The framework laid down by Parliament and the Rules for
children that fall victim to sexual offences constitutes the
statutory basis of this right. The warning given by Gaurav Jain
that institutions meant for vulnerable children should be
evaluated based on their results and not the intent behind
establishing them constitutes the conclusion. This highlights the
flaw in this paper, since while the constitutional right has been
clearly defined, the means of implementing it, in certain ways,
is still lacking. On the basis of this analysis, the right to
restoration of the child victim is as constitutional as the right
claimed by the family of the custodial victim. It must thus not
be delayed, diluted, or made conditional upon contingencies
arising out of the uncertainties of a criminal trial in respect of
which the child cannot exercise control. The last remark of
Nilabati Behera that the basic right of an aggrieved individual
to claim relief is derived mainly from the Constitutional
provision and not any Act of Parliament passed thereunder
correctly expresses the current state of the child’s right to
restoration under POCSO?.

28 Kerala Legal Services Authority v. State of Kerala,
2023 SCC OnLine Ker 4821, para 9.

% Independent Thought v. Union of India, (2017) 10
SCC 800, para 82.
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